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PART 28
BONDS AND INSURANCE

28.000 Scope of part.

This part prescribes requirements for obtaining finan-
cial protection against damages under sealed bid and
negotiated contracts. It covers bid guarantees, bonds,
sureties, and insurance. The terms “bid” and “bidders’
include “proposa” and “ offerors.”

28.001 Definitions.

“Attorney-in-fact,” as used in this part, means an
agent, independent agent, underwriter, or any other com-
pany or individual holding a power of attorney granted by
asurety (see also “power of attorney™).

“Bid guarantee” means aform of security assuring that
the bidder (a) will not withdraw a bid within the period
specified for acceptance and (b) will execute a written
contract and furnish required bonds, including any neces-
sary coinsurance or reinsurance agreements, within the
time specified in the bid, unless a longer time allowed,
after receipt of the specified forms.

“Bond” means a written instrument executed by a bid-
der or contractor (the “principal™), and a second party
(the “surety” or “sureties”) (except as provided in
28.204), to assure fulfillment of the principal’s obliga-
tions to a third party (the “obligee” or “Government”),
identified in the bond. If the principal’s obligations are
not met, the bond assures payment, to the extent stipulat-
ed, of any loss sustained by the obligee. The types of
bonds and related documents are as follows:

(a) An advance payment bond secures fulfillment of
the contractor’s obligations under an advance payment
provision.

(b) An annual bid bond is a single bond furnished by a
bidder, in lieu of separate bonds, which secure all bids
(on other than construction contracts) requiring bonds
submitted during a specific Government fiscal year.

(c) An annual performance bond is a single bond fur-
nished by a contractor, in lieu of separate performance
bonds, to secure fulfillment of the contractor’s obliga-
tions under contracts (other than construction contracts)
requiring bonds entered into during a specific
Government fiscal year.

(d) A patent infringement bond secures fulfillment of
the contractor’s obligations under a patent provision.

(e) A payment bond assures payments as required by
law to all persons supplying labor or material in the pros-
ecution of the work provided for in the contract.

(f) A performance bond secures performance and
fulfillment of the contractor’s obligations under the con-
tract.

“Consent of surety” means an acknowledgment by a
surety that its bond given in connection with a contract
continues to apply to the contract as modified.

“Insurance,” as used in this part, means a contract
which provides that for a stipulated consideration, one
party undertakes to indemnify another against loss, dam-
age, or liability arising from an unknown or contingent
event.

“Irrevocable letter of credit” (ILC) means a written
commitment by afederally insured financia institution to
pay al or part of a stated amount of money on demand to
the Government (the beneficiary) until the expiration date
of the letter. The letter of credit cannot be revoked or
conditioned.

“Penal sum” or “penal amount” means the amount of
money specified in a bond (or a percentage of the bid
price in a bid bond) as the maximum payment for which
the surety is obligated.

“Power of attorney,” as used in this part, means the
authority given one person or corporation to act for and
obligate another, as specified in the instrument creating
the power; in corporate suretyship, an instrument under
seal which appoints an attorney-in-fact to act in behalf of
a surety company in signing bonds (see also “attorney-in-
fact”).

“Reinsurance” means a transaction which provides
that a surety, for a consideration, agrees to indemnify
another surety against loss which the latter may sustain
under a bond which it has issued.

“Surety” means an individual or corporation legally
liable for the debt, default, or failure of a principal to sat-
isfy a contractual obligation. The types of sureties
referred to are asfollows:

() Anindividual surety isone person, as distinguished
from a business entity, who is liable for the entire pena
amount of the bond.

(b) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(c) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of lia-
bility for each surety may be stated.
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28.100 Scope of subpart.
This subpart prescribes requirements and procedures
for the use of bonds and all types of bid guarantees.

28.101 Bid guar antees.

28.101-1 Policy on use.

(@) A contracting officer shall not require a bid guar-
antee unless a performance bond or a performance and
payment bond is also required (see 28.102 and 28.103).
Except as provided in paragraph (c) of this subsection,
bid guarantees shall be required whenever a performance
bond or a performance and payment bond is required.

(b) All types of bid guarantees are acceptable for supply
or service contracts (see annual bid bonds and annual perfor-
mance bonds coverage in 28.001). Only separate bid guaran-
tees are acceptable in connection with construction contracts.
Agencies may specify that only separate bid bonds are
acceptable in connection with construction contracts.

(c) The chief of the contracting office may waive the
requirement to obtain a bid guarantee when a performance
bond or a performance and payment bond is required if it is

determined that a bid guarantee is not in the best interest of
the Government for a specific acquisition (e.g., overseas
construction, emergency acquisitions, sole-source con-
tracts). Class waivers may be authorized by the agency
head or designee.

28.101-2 Solicitation provision or contract clause.

(8 The contracting officer shall insert a provision or
clause substantially the same as the provision at 52.228-1,
Bid Guarantee, in solicitations or contracts that require a
bid guarantee or similar guarantee. For example, the con-
tracting officer may modify this provision—

(1) To set aperiod of time that is other than 10 days
for the return of executed bonds;

(2) For usein connection with construction solicita-
tions when the agency has specified that only separate
bid bonds are acceptable in accordance with 28.101-
1(b);

(3) For use in solicitations for negotiated contracts;
or

(4) For use in service contracts containing options
for extended performance.

(b) The contracting officer shall determine the amount
of the bid guarantee for insertion in the provision at
52.228-1 (see 28.102-2(c)). The amount shall be adequate
to protect the Government from loss should the successful
bidder fail to execute further contractual documents and
bonds as required. The bid guarantee amount shall be at
least 20 percent of the bid price but shall not exceed $3
million. When the penal sum is expressed as a percentage,
amaximum dollar limitation may be stated.
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28.101-3 [Reserved]

28.101-4 Noncompliance with bid guarantee
requirements.

() In sedled bidding, noncompliance with a solicita-
tion requirement for a bid guarantee requires rejection of
the bid, except in the situations described in paragraph (c)
of this subsection when the noncompliance shall be
waived. (b) In negotiation, noncompliance with a solici-
tation requirement for a bid guarantee requires rejection
of an initial proposal as unacceptable, if a determination
is made to award the contract based on initial proposals
without discussion, except in the situations described in
paragraph (c) of this subsection when noncompliance
shall be waived. (See 15.610(a) for conditions regarding
making awards based on initial proposals.) If the condi-
tions for awarding based on initial proposals are not met,
deficiencies in bid guarantees submitted by offerors
determined to be in the competitive range shall be
addressed during discussions and the offeror shall be
given an opportunity to correct the deficiency.

() Noncompliance with a solicitation requirement for
a bid guarantee shall be waived in the following circum-
stances unless the contracting officer determines in writ-
ing that acceptance of the bid would be detrimental to the
Government's interest when—

(1) Only one offer is received. In this case, the
contracting officer may require the furnishing of the
bid guarantee before award;

(2) The amount of the bid guarantee submitted is
less than required, but is equal to or greater than the
difference between the offer price and the next higher
acceptabl e offer;

(3) The amount of the bid guarantee submitted,
although less than that required by the solicitation for
the maximum quantity offered, is sufficient for a quan-
tity for which the offeror is otherwise eligible for
award. Any award to the offeror shall not exceed the
quantity covered by the bid guarantee;

(4) The bid guarantee is received late, and late
receipt iswaived under 14.304;

(5 A bid guarantee becomes inadequate as a result
of the correction of a mistake under 14.407 (but only if
the bidder will increase the bid guarantee to the level
required for the corrected bid);

(6) A telegraphic offer modification is received
without corresponding modification of the bid guaran-
tee, if the modification expressly refers to the previous
offer and the offeror corrects any deficiency in bid
guarantee;

(7) An otherwise acceptable bid bond was submit-
ted with a signed offer, but the bid bond was not
signed by the offeror;

(8) An otherwise acceptable bid bond is erroneous-
ly dated or bears no date at al; or
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(9) A bid bond does not list the United States as
obligee, but correctly identifies the offeror, the solici-
tation number, and the name and location of the pro-
ject involved, so long as it is acceptable in all other
respects.

28.102 Performance and payment bonds and
alternative payment protections for construction
contracts.

28.102-1 General.

(a) The Miller Act (40 U.S.C. 270a-270f) requires per-
formance and payment bonds for any construction con-
tract exceeding $100,000, except that this requirement
may be waived (1) by the contracting officer for as much
of the work as is to be performed in a foreign country
upon finding that it is impracticable for the contractor to
furnish such bond, or (2) as otherwise authorized by the
Miller Act or other law.

(b)(1) Pursuant to Section 4104(b)(2) of the Federa
Acquisition Streamlining Act of 1994 (Public Law 103-
355), for construction contracts greater than $25,000, but
not greater than $100,000, the contracting officer shall
select two or more of the following payment protections,
giving particular consideration to inclusion of an irrevo-
cable letter of credit as one of the selected alternatives:

(i) A payment bond.

(ii) Anirrevocable letter of credit (ILC).

(iii) A tripartite escrow agreement. The prime
contractor establishes an escrow account in afederal-
ly insured financial institution and enters into a tri-
partite escrow agreement with the financial institu-
tion, as escrow agent, and al of the suppliers of 1abor
and material. The escrow agreement shall establish
the terms of payment under the contract and of reso-
lution of disputes among the parties. The
Government makes payments to the contractor’s
escrow account, and the escrow agent distributes the
payments in accordance with the agreement, or trig-
gers the disputes resolution proceduresif required.

(iv) Certificates of deposit. The contractor
deposits certificates of deposit from a federally
insured financial institution with the contracting
officer, in an acceptable form, executable by the
contracting officer.

(v) A deposit of the types of security listed in
28.204-1 and 28.204-2.

(2) The contractor shall submit to the Government
one of the payment protections selected by the con-
tracting officer.

(c) The contractor shall furnish all bonds or alternative
payment protection, including any necessary reinsurance
agreements, before receiving a notice to proceed with the
work or being allowed to start work.

28.102-2 Amount required.

() Performance bonds. (1) The penal amount of per-
formance bonds shall be 100 percent of the original con-
tract price, unless the contracting officer determines that
a lesser amount would be adequate for the protection of
the Government.

(2) The Government may require additiona perfor-
mance bond protection when a contract price is
increased. The increase in protection shall generally
equal 100 percent of the increase in contract price. The
Government may secure additional protection by
directing the contractor to increase the penal amount
of the existing bond or to obtain an additional bond.

(b) Payment bonds or alternative payment protection.
(1) The penal amount of payment bonds or alternative
payment protection shall equal—

(i) 50 percent of the contract price if the con-
tract price is not more than $1 million;

(ii) 40 percent of the contract price if the con-
tract price is more than $1 million but not more
than $5 million; or

(iii) $2 1/2 million if the contract price is more
than $5 million.

(2) If the original contract price is $5 million or
less, the Government may require additional protec-
tion if the contract price is increased. The penal
amount of the total protection as revised shall meet the
requirement of paragraph (b)(1) of this subsection.

(3) The Government shall secure additional protec-
tion by directing the contractor to increase the penal
sum of the existing bond or to obtain an additional
bond, or to furnish additional alternative payment pro-
tection.

(c) Regquirements and indefinite-quantity contracts.

(1) When determining the penal sum of bonds or
alternative payment protection for requirements con-
tracts, the contracting officer shall consider the con-
tract price to be the price payable for the estimated
quantity.

(2) When determining the penal sum of bonds or
alternative payment protection for indefinite-quantity
contracts, the contracting officer shall consider the
contract price to be the price payable for the specified
minimum quantity. When the minimum quantity is
exceeded, subparagraphs (a)(2) and (b)(2) of this sub-
section apply.

(d) Reducing amounts. The contracting officer has the
discretion to reduce the amount of security to support a
bond, subject to the conditions of 28.203-5(c) or
28.204(b).

28.102-3 Solicitation requirementsand contract clause.

(8) The contracting officer shall insert a clause substan-
tially the same as the clause at 52.228-15, Performance and
Payment Bonds—Construction, in solicitations and con-
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tracts for construction that contain a requirement for per-
formance and payment bonds if the resultant contract is
expected to exceed $100,000. The penal amount of the
performance bonds may be decreased in accordance with
28.102-2(a). Where the provision at 52.228-1 is not
included in the solicitation, the contracting officer shall set
aperiod of time for return of executed bonds.

(b) Insert the clause at 52.228-13, Alternative Payment
Protections, in solicitations and contracts for construc-
tion, when the estimated or actual value exceeds $25,000
but does not exceed $100,000. Complete the clause by
specifying the payment protection or protections selected
(see 28.102-1(b)(1)), the pena amount required, and the
deadline for submission.

28.103 Performance and payment bonds for other than
construction contracts.

28.103-1 General.

() Generally, agencies shall not require performance
and payment bonds for other than construction contracts.
However, performance and payment bonds may be used
as permitted in 28.103-2 and 28.103-3.

(b) The contractor shall furnish all bonds before
receiving a notice to proceed with the work.

(c) No bond shall be required after the contract has
been awarded if it was not specifically required in the
contract, except as may be determined necessary for a
contract modification.

28.103-2 Performance bonds.

() Performance bonds may be required for contracts
exceeding the simplified acquisition threshold when nec-
essary to protect the Government's interest. The follow-
ing situations may warrant a performance bond:

(1) Government property or funds are to be provid-
ed to the contractor for use in performing the contract
or as partial compensation (as in retention of salvaged
material).

(2) A contractor sells assets to or merges with
another concern, and the Government, after recogniz-
ing the latter concern as the successor in interest,
desires assurance that it is financially capable.

(3) Substantial progress payments are made before
delivery of end items starts.

(4) Contracts are for dismantling, demolition, or
removal of improvements.

(b) The Government may require additional perfor-
mance bond protection when a contract price isincreased.

(c) The contracting officer must determine the contrac-
tor’'s responsibility (see Subpart 9.1) even though a bond
has been or can be obtained.

28.103-3 Payment bonds.
(a) A payment bond is required only when a
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performance bond is required, and if the use of payment
bond isin the Government’s interest.

(b) When a contract price is increased, the Government
may require additional bond protection in an amount ade-
quate to protect suppliers of labor and material.

28.103-4 Contract clause.

The contracting officer shall insert a clause substantially
the same as the clause at 52.228-16, Performance and
Payment Bonds—Other than Construction, in solicitations
and contracts that contain a requirement for both payment
and performance bonds. The contracting officer shall
determine the amount of each bond for insertion in the
clause. The amount shall be adequate to protect the inter-
est of the Government. The contracting officer shall also
set a period of time (normally 10 days) for return of exe-
cuted bonds. Alternate | shall be used when only perfor-
mance bonds are required.

28.104 Annual performance bonds.

(8) Annual performance bonds only apply to noncon-
struction contracts. They shall provide a gross penal sum
applicable to the total amount of all covered contracts.

(b) When the penal sums obligated by contracts are
approximately equal to or exceed the penal sum of the
annual performance bond, an additional bond will be
required to cover additional contracts.

28.105 Other types of bonds.

The head of the contracting activity may approve
using other types of bonds in connection with acquiring
particular supplies or services. These types include
advance payment bonds and patent infringement bonds.

28.105-1 Advance payment bonds.

Advance payment bonds may be required only when
the contract contains an advance payment provision and a
performance bond is not furnished. The contracting offi-
cer shall determine the amount of the advance payment
bond necessary to protect the Government.

28.105-2 Patent infringement bonds.
(a) Contracts providing for patent indemnity may
require these bonds only if—
(1) A performance bond is not furnished; and
(2) The financial responsibility of the contractor is
unknown or doubtful.
(b) The contracting officer shall determine the pena sum.

28.106 Administration.

28.106-1 Bonds and bond-related forms.

The following Standard Forms (SF's) and Optional
Forms (OF's) shown in 53.301 and 53.302, shall be used,
except in foreign countries, when a bid bond, perfor-



FAC 90—40 SEPTEMBER 24, 1996

PART 28—BONDS AND INSURANCE

28.106-6

mance or payment bond, or an individual surety is
required. The bond forms shall be used asindicated in the
instruction portion of each form:

(a) SF 24, Bid Bond (see 28.101).

(b) SF 25, Performance Bond (see 28.102-1 and
28.106-3(b)).

(c) SF 25-A, Payment Bond (see 28.102-1 and 28.106-
3(b)).

(d) SF 25-B, Continuation Sheet (for SF's 24, 25, and
25-A).

(e) SF 28, Affidavit of Individual Surety (see 28.203).

(f) SF 34, Annual Bid Bond (see 28.001).

(g) SF 35, Annual Performance Bond (see 28.104).

(hy SF 273, Reinsurance Agreement for a Miller Act
Performance Bond (see 28.202(a)(4)).

(i) SF 274, Reinsurance Agreement for a Miller Act
Payment Bond (see 28.202(a)(4)).

(j) SF 275, Reinsurance Agreement in Favor of the
United States (see 28.202(a)(4)).

(k) SF 1414, Consent of Surety (see 28.106-5).

(I) SF 1415, Consent of Surety and Increase of Penalty
(see 28.106-3).

(m) SF 1416, Payment Bond for Other Than
Construction Contracts (see 28.103-3 and 28.106-3(b)).

(n) SF 1418, Performance Bond for Other Than
Construction Contracts (see 28.103-2 and 28.106-3(b)).

(0) OF 90, Release of Lien on Real Property (see
28.203-5).

(p) OF 91, Release of Personal Property from Escrow
(see 28.203-5).

28.106-2 Substitution of surety bonds.

(8 A new surety bond covering all or part of the obli-
gations on a bond previously approved may be substituted
for the original bond if approved by the head of the con-
tracting activity, or as otherwise specified in agency regula-
tion.

(b) When a new surety bond is approved, the contract-
ing officer shall notify the principal and surety of the
original bond of the effective date of the new bond.

28.106-3 Additional bond or security.

(8) When additional bond coverage is required and is
furnished in whole or in part by the original surety or
sureties, agencies shall use Standard Form 1415, Consent
of Surety and Increase of Penalty. Standard Form 1415 is
authorized for local reproduction, and a copy of the form
is furnished for this purpose in Part 53 of the loosel eaf
edition of the FAR.

(b) When additional coverage isfurnished in whole or in
part by a new surety, agencies shall use Standard Form 25,
Performance Bond; Standard Form 1418, Performance
Bond for Other Than Construction Contracts; Standard
Form 25-A, Payment Bond; or Standard Form 1416,
Payment Bond for Other Than Construction Contracts.

(c) When an ILC is used as an alternative to corporate
or individual sureties as security for a performance or
payment bond and the contract performance period is
extended, the contracting officer shall require the contrac-
tor to provide an ILC with an appropriately extended
maturity that meets the requirements of 28.204-3(f).

28.106-4 Contract clause.

(a) The contracting officer shall insert the clause at
52.228-2, Additional Bond Security, in solicitations and
contracts when bonds are required.

(b) In accordance with Section 806(a)(3) of Pub. L.
102-190, as amended by Sections 2091 and 8105 of Pub.
L. 103-355, the contracting officer shall insert the clause at
52.228-12, Prospective Subcontractor Requests for Bonds,
in solicitations and contracts with respect to which a pay-
ment bond will be furnished pursuant to the Miller Act (see
28.102-1), except for contracts for the acquisition of com-
mercial items as defined in Subpart 2.1.

28.106-5 Consent of surety.

(&) When any contract is modified, the contracting
officer shall obtain the consent of surety if—

(1) An additional bond is obtained from other than
the origina surety;

(2) No additional bond is required and—

(i) The modification is for new work beyond the
scope of the original contract; or

(i) The modification does not change the con-
tract scope but changes the contract price (upward
or downward) by more than 25 percent or $50,000;
or
(3) Consent of surety is required for a novation

agreement (see Subpart 42.12).

(b) When a contract for which performance or payment
is secured by any of the types of security listed in 28.204 is
modified as described in paragraph (a) of this subsection,
no consent of surety is required.

(c) Agencies shall use Standard Form 1414, Consent of
Surety, for all types of contracts.

28.106-6 Furnishing infor mation.

(a) The surety on the bond, upon its written request,
may be furnished information on the progress of the work,
payments, and the estimated percentage of completion,
concerning the contract for which the bond was furnished.

(b) When a payment bond has been provided, the con-
tracting officer shall, upon request, furnish the name and
address of the surety or sureties to any subcontractor or
supplier who has furnished or been requested to furnish
labor or material for the contract. In addition, general infor-
mation concerning the work progress, payments, and the
estimated percentage of completion may be furnished to
persons who have provided labor or materials and have not
been paid.
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(c) When a payment bond has been provided for a con-
tract, the head of the agency or designee shall furnish a cer-
tified copy of the bond and the contract for which it was
given to any person who makes a request therefor and who
furnishes an affidavit that the requestor has supplied labor
or materials for such work and payment therefor has not
been made or that the requestor is being sued on such bond.
The person who makes the request shall be required to pay
such costs of preparation as determined by the head of the
agency or designee to be reasonable and appropriate (see
40 U.S.C. 270(c)).

(d) Section 806(a)(2) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-355, requires
that the Federal Government provide information to sub-
contractors on payment bonds under contracts for other
than commercial items as defined in Subpart 2.1. Upon the
written or oral request of a subcontractor/supplier, or
prospective subcontractor/supplier, under a contract with
respect to which a payment bond has been furnished pur-
suant to the Miller Act, the contracting officer shall
promptly provide to the requester, either orally or in writ-
ing, as appropriate, any of the following:

(1) Name and address of the surety or sureties on the
payment bond.

(2) Penal amount of the payment bond.

(3) Copy of the payment bond. The contracting offi-
cer may impose reasonable fees to cover the cost of
copying and providing a copy of the payment bond.

28.106-7 Withholding contract payments.

(a) During contract performance, agencies shall not
withhold payments due contractors or assignees because
subcontractors or suppliers have not been paid.

(b) If, after completion of the contract work, the
Government receives written notice from the surety regard-
ing the contractor’s failure to meet its obligation to its sub-
contractors or suppliers, the contracting officer shall with-
hold final payment. However, the surety must agree to hold
the Government harmless from any liability resulting from
withholding the final payment. The contracting officer will
authorize final payment upon agreement between the con-
tractor and surety or upon a judicial determination of the
rights of the parties.

(c) For any withholding incident to the labor standards
provisions of the contract, see Part 22.

28.106-8 Payment to subcontractorsor suppliers.

The contracting officer will only authorize payment
from an ILC (or any other cash equivalent security) upon a
judicial determination of the rights of the parties, a signed
notarized statement by the contractor that the payment is
due and owed, or a signed agreement between the parties
as to amount due and owed.

SUBPART 28.2—SURETIES
28-6 (FAC 90-40)

28.200 Scope of subpart.
This subpart prescribes procedures for the use of
sureties to protect the Government from financial losses.

28.201 Requirementsfor sureties.

(a) Agencies shall obtain adequate security for bonds
(including coinsurance and reinsurance agreements)
required or used with a contract for supplies or services
(including construction). Acceptable forms of security
include (1) corporate or individual sureties or (2) any of the
types of security authorized in lieu of sureties by 28.204.

(b) Solicitations shall not preclude offerors from using
the types of surety or security permitted by this subpart,
unless prohibited by law or regulation.

28.202 Acceptability of corporate sureties.

(a)(1) Corporate sureties offered for bonds furnished
with contracts performed in the United States, its posses-
sions, or Puerto Rico must appear on the list contained in
the Department of Treasury Circular 570, “Companies
Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and A cceptable Reinsuring Companies.”

(2) The penal amount of the bond should not
exceed the surety’s underwriting limit stated in the
Department of the Treasury circular. If the penal amount
exceeds the underwriting limit, the bond will be accept-
able only if (i) the amount which exceeds the specified
limit is coinsured or reinsured and (ii) the amount of
coinsurance or reinsurance does not exceed the under-
writing limit of each coinsurer or reinsurer.

(3) Coinsurance or reinsurance agreements shall con-
form to the Department of the Treasury regulations in
31 CFR 223.10 and 223.11. When reinsurance is con-
templated, the contracting office generally shall
require reinsurance agreements to be executed and sub-
mitted with the bonds before making a final determina-
tion on the bonds.

(4) When specified in the solicitation, the contracting
officer may accept a bond from the direct writing compa-
ny in satisfaction of the total bond requirement of the
contract. This is permissible until necessary reinsurance
agreements are executed, even though the total bond
requirement may exceed the insurer’s underwriting limi-
tation. The contractor shall execute and submit necessary
reinsurance agreements to the contracting officer within
the time specified on the bid form, which may not exceed
45 calendar days after the execution of the bond. The
contractor shall use Standard Form 273, Reinsurance
Agreement for a Miller Act Performance Bond, and
Standard Form 274, Reinsurance Agreement for a Miller
Act Payment Bond, when reinsurance is furnished with
Miller Act bonds. Standard Form 275, Reinsurance
Agreement in Favor of the United States, is used when
reinsurance is furnished with bonds for other purposes.

(b) For contracts performed in a foreign country, sureties
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not appearing on Treasury Department Circular
570 are acceptable if the contracting officer determines that it
is impracticable for the contractor to use Treasury listed
sureties.

(c) The Department of the Treasury issues supplements
to Circular 570, notifying all Federal agencies of (1) new
approved corporate surety companies and (2) the termina-
tion of the authority of any specific corporate surety to
qualify as a surety on Federal bonds. Upon receipt of noti-
fication of termination of a company’s authority to qualify
as a surety on Federal bonds, the contracting officer shall
review the outstanding contracts and take action necessary
to protect the Government, including, where appropriate,
securing new bonds with acceptable sureties in lieu of out-

standing bonds with the named company.

(d) The Department of the Treasury Circular 570 may
be obtained from the U.S. Department of the Treasury,
Financial Management Service, Surety Bond Branch, 401
14th St., SW, 2nd Floor - West Wing, Washington, DC
20227.

28.203 Acceptability of individual sureties.

(8 Anindividual surety is acceptable for al types of
bonds except position schedule bonds. The contracting
officer shall determine the acceptability of individuas pro-
posed as sureties, and shall ensure that the surety's pledged
assets are sufficient to cover the bond obligation. (See
28.203-7 for information on excluded individual sureties.)

(The next pageis28-7.)
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(b) Anindividual surety must execute the bond, and the
unencumbered value of the assets (exclusive of all out-
standing pledges for other bond obligations) pledged by the
individual surety, must equal or exceed the penal amount of
each bond. The individual surety shall execute the
Standard Form 28 and provide a security interest in accor-
dance with 28.203-1. One individual surety is adequate
support for a bond, provided the unencumbered value of
the assets pledged by that individual surety equal or exceed
the amount of the bond. An offeror may submit up to three
individual sureties for each bond, in which case the
pledged assets, when combined, must equal or exceed the
penal amount of the bond. Each individual surety must
accept both joint and several liability to the extent of the
penal amount of the bond.

(c) If the contracting officer determines that no individ-
ual surety in support of a bid guarantee is acceptable, the
offeror utilizing the individual surety shall be rejected as
nonresponsible, except as provided in 28.101-4. A finding
of nonresponsibility based on unacceptability of an individ-
ual surety, need not be referred to the Small Business
Administration for a competency review. (See 19.602-
1(a)(2)(i) and 61 Comp. Gen. 456 (1982).)

(d) A contractor submitting an unacceptable individual
surety in satisfaction of a performance or payment bond
requirement may be permitted a reasonable time, as deter-
mined by the contracting officer, to substitute an acceptable
surety for a surety previously determined to be unaccept-
able.

(e) When evaluating individual sureties, contracting
officers may obtain assistance from the office identified in
28.202(d).

(f) Contracting officers shall obtain the opinion of legal
counsel as to the adequacy of the documents pledging the
assets prior to accepting the bid guarantee and payment and
performance bonds.

(g) Evidence of possible crimina or fraudulent activi-
ties by an individua surety shall be referred to the appro-
priate agency official in accordance with agency proce-
dures.

28.203-1 Security interestsby an individual surety.

(8 Anindividual surety may be accepted only if a secu-
rity interest in assets acceptable under 28.203-2 is provided
to the Government by the individua surety. The security
interest shall be furnished with the bond.

(b) The value at which the contracting officer accepts
the assets pledged must be equal to or greater than the
aggregate penal amounts of the bonds required by the
solicitation and may be provided by one or a combination
of the following methods:

(1) An escrow account with a federally insured
financial institution in the name of the contracting agen-
cy. (See 28.203-2(b)(2) with respect to Government
securities in book entry form.) Acceptable securities for
deposit in escrow are discussed in 28.203-2. While the

offeror is responsible for establishing the escrow
account, the terms and conditions must be acceptable to
the contracting officer. At a minimum, the escrow
account shall provide for the following:

(i) The account must provide the contracting offi-
cer the sole and unrestricted right to draw upon all or
any part of the funds deposited in the account. A
written demand for withdrawal shall be sent to the
financial institution, after obtaining the concurrence
of legal counsel, by the contracting officer with a
copy to the offeror/contractor and to the surety.
Within the time period specified in the demand, the
financial institution would pay the Government the
amount demanded up to the amount on deposit. If
any dispute should arise between the Government
and the offeror/contractor, the surety, or the subcon-
tractors or suppliers with respect to the offer or con-
tract, the financial institution would be required,
unless precluded by order of a court of competent
jurisdiction, to disburse monies to the Government as
directed by the contracting officer.

(i) The financia institution would be authorized
to release to the individual surety all or part of the
balance of the escrow account, including any accrued
interest, upon receipt of written authorization from
the contracting officer.

(iif) The Government would not be responsible
for any costs attributabl e to the establishment, main-
tenance, administration, or any other aspect of the
account.

(iv) The financia institution would not be liable
or responsible for the interpretation of any provisions
or terms and conditions of the solicitation or contract.

(v) The financial institution would provide peri-
odic account statements to the contracting officer.

(vi) Theterms of the escrow account could not be
amended without the consent of the contracting offi-
cer.

(2) A lien onreal property, subject to the restrictions
in 28.203-2 and 28.203-3.

28.203-2 Acceptability of assets.

(8 The Government will accept only cash, readily mar-
ketable assets, or irrevocable letters of credit from a feder-
ally insured financial institution from individual sureties to
satisfy the underlying bond obligations.

(b) Acceptable assets include—

(1) Cash, or certificates of deposit, or other cash
equivaents with afederally insured financial institution;

(2) United States Government securities at market
value. (An escrow account is not required if an individ-
ual surety offers Government securities held in book
entry form at a depository institution. In lieu thereof,
the individual shall provide evidence that the depository
institution has (i) placed a notation against the individu-
al's book entry account indicating that the security has
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been pledged in favor of the respective agency; (ii)
agreed to notify the agency prior to maturity of the secu-
rity; and (iii) agreed to hold the proceeds of the security
subject to the pledge in favor of the agency until a sub-
stitution of securities is made or the security interest is
formally released by the agency.);

(3) Stocks and bonds actively traded on a national
U.S. security exchange with certificates issued in the
name of the individual surety. National security
exchanges are— (i) the New York Stock Exchange; (ii)
the American Stock Exchange; (iii) the Boston Stock
Exchange; (iv) the Cincinnati Stock Exchange; (v) the
Midwest Stock Exchange; (vi) the Philadelphia Stock
Exchange; (vii) the Pacific Stock Exchange; and (viii)
the Spokane Stock Exchange. These assets will be
accepted at 90 percent of their 52-week low, as reflected
at the time of submission of the bond. Stock options
and stocks on the over-the-counter (OTC) market or
NASDQ Exchanges will not be accepted. Assistancein
evaluating the acceptability of securities may be
obtained from the Securities and Exchange
Commission, Division of Enforcement, 450 Fifth Street
NW, Washington, DC 20549.

(4) Rea property owned in fee simple by the surety
without any form of concurrent ownership, except as
provided in subdivision (c)(3)(iii) of this subsection, and
located within the 50 United States, its territories, or
possessions. These assets will be accepted at 100 per-
cent of the most current tax assessment value (exclusive
of encumbrances) or 75 percent of the properties unen-
cumbered market value provided a current appraisal is
furnished (see 28.203-3).

(5) lrrevocable letters of credit (ILC) issued by a fed-
erally insured financid ingtitution in the name of the con-
tracting agency and which identify the agency and solici-
tation or contract number for which the ILC is provided.
(c) Unacceptable assets include but are not limited to—

(1) Notes or accounts receivable;

(2) Foreign securities;

(3) Real property asfollows:

(i) Real property located outside the United
States, its territories, or possessions.

(i) Real property which is a principal residence
of the surety.

(iii) Real property owned concurrently regardliess
of the form of co-tenancy (including joint tenancy,
tenancy by the entirety, and tenancy in common)
except where all co-tenants agree to act jointly.

(iv) Life estates, leasehold estates, or future inter-
estsin real property.

(4) Personal property other than that listed in para-
graph (b) of this subsection (e.g., jewelry, furs,
antiques);

(5) Stocks and bonds of the individual surety in a
controlled, affiliated, or closely held concern of the
offeror/contractor;
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(6) Corporate assets (e.g., plant and equipment);

(7) Speculative assets (e.g., mineral rights);

(8) Letters of credit, except as provided in 28.203-
2(b)(5).

28.203-3 Acceptance of real property.
(@) Whenever a bond with a security interest in real
property is submitted, the individua surety shall provide—

(1) Evidence of title in the form of a certificate of
title prepared by a title insurance company approved by
the United States Department of Justice. This list enti-
tled List of Approved Attorneys, Abstracters, and Title
Companies is available from the Title Unit, Land
Acquisition Section, Land and Natural Resource
Division, Department of Justice, Washington, DC
20530. This title evidence must show fee simple title
vested in the surety along with any concurrent owners;
whether any real estate taxes are due and payable; and
any recorded encumbrances against the property, includ-
ing thelien filed in favor of the Government under para-
graph (d) of this subsection;

(2) Evidence of the amount due under any encum-
brance shown in the evidence of title;

(3) A copy of the current rea estate tax assessment
of the property or a current appraisal dated no earlier
than 6 months prior to the date of the bond, prepared by
a professional appraiser who certifies that the appraisal
has been conducted in accordance with the generally
accepted appraisal standards as reflected in the Uniform
Standards of Professional Appraisal Practice as promul-
gated by the Appraisal Foundation, 1029 Vermont
Avenue, NW, Washington, DC 20005.

(b) Failure to provide evidence that the lien has been
properly recorded will render the offeror nonresponsible.

(¢) Theindividual surety isliable for the payment of all
administrative costs of the Government, including legal
fees, associated with the liquidation of pledged real estate.

(d) The following format, or any document substantial-
ly the same, shall be used by the surety and recorded in the
local recorder's office when a surety pledges real estate on
Standard Form 28, Affidavit of Individual Surety.

LIEN ON REAL ESTATE
I/we agree that this instrument constitutes a lien in the
amount of $ on the property described in this
lien. Therights of the United States Government shall take
precedence over any subsequent lien or encumbrance until
the lien is formally released by a duly authorized represen-
tative of the United States. |/we hereby grant the United
States the power of sale of subject property, including the
right to satisfy its reasonable administrative costs, includ-
ing legal fees associated with any sale of subject property,
in the event of contractor default if 1/we otherwise fail to
satisfy the underlying () bid guarantee, () performance
bond, (') or payment bond obligations as an individual
surety on solicitation/contract number
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The lien is upon the real estate now owned by me/us
described as follows:

(legal description, street address and other identifying
description)

IN WITNESS HEREOF, I/we have hereunto affixed
my/our hand(s) and seal(s) this___ DAY OF 19 .
WITNESS:

(SEAL)

_ (SEAL)

I, , a Notary Public in and for the
(CITY) , (STATE) , do hereby cer-
tify that , & party or parties to a certain
Agreement bearing the date _ day of 19,

and hereunto annexed, personally appeared before me, the
said being personally well known to me
as the person(s) who executed said lien, and acknowledged
the same to be higher/their act and deed.

GIVEN under my hand and seal this day of

19 .

NOTARY PUBLIC, STATE

My Commission expires:

28.203-4 Substitution of assets.

An individual surety may request the Government to
accept a substitute asset for that currently pledged by sub-
mitting a written request to the responsible contracting offi-
cer. The contracting officer may agree to the substitution
of assets upon determining, after consultation with legal
counsel, that the substitute assets to be pledged are ade-
guate to protect the outstanding bond or guarantee obliga-
tions. If acceptable, the substitute assets shall be pledged
as provided for in Subpart 28.2.

28.203-5 Release of lien.

(a) After consultation with legal counsel, the contract-
ing officer shall release the security interest on the individ-
ual surety's assets using the Optional Form 90, Release of
Lien on Real Property, or Optional Form 91, Release of
Personal Property from Escrow, or asimilar release as soon
as possible consistent with the conditions in subparagraphs
(a)(1) and (2) of this subsection. A surety's assets pledged
in support of a payment bond may be released to a subcon-
tractor or supplier upon Government receipt of a Federa
district court judgment, or a sworn statement by the sub-
contractor or supplier that the claim is correct along with a
notarized authorization of the release by the surety stating
that it approves of such release.

(1) Contracts subject to the Miller Act. The security
interest shall be maintained for the later of (i) 1 year fol-
lowing final payment, (ii) until completion of any war-
ranty period (applicable only to performance bonds), or
(iii) pending resolution of al claims filed against the
payment bond during the 1-year period following final
payment.

(2) Contracts subject to alternative payment protec-
tion (28.102-1(b)(1)). The security interest shall be
maintained for the full contract performance period plus
one year.

(3) Other contracts not subject to the Miller Act. The
security interest shall be maintained for 90 days follow-
ing final payment or until completion of any warranty
period (applicable only to performance bonds),
whichever is later.

(b) Upon written request, the contracting officer may
release the security interest on the individual surety's assets
in support of a bid guarantee based upon evidence that the
offer supported by the individual surety will not result in
contract award.

(c) Upon written request by the individua surety, the
contracting officer may release a portion of the security
interest on the individual surety's assets based upon sub-
stantial performance of the contractor's obligations under
its performance bond. Release of the security interest in
support of a payment bond must comply with the subpara-
graphs (a)(1) through (3) of this subsection. In making this
determination, the contracting officer will give considera-
tion as to whether the unreleased portion of the lien is suffi-
cient to cover the remaining contract obligations, including
payments to subcontractors and other potential liabilities.
The individual surety shall, as a condition of the partial
release, furnish an affidavit agreeing that the release of
such assets does not relieve the individual surety of its obli-
gations under the bond(s).

28.203-6 Contract clause.

Insert the clause at 52.228-11 in solicitations and con-
tracts which require the submission of bid guarantees, per-
formance, or payment bonds.

28.203-7 Exclusion of individual sureties.

(@ An individual may be excluded from acting as a
surety on bonds submitted by offerors on procurement by
the executive branch of the Federal Government, by the
acquiring agency's head or designee utilizing the proce-
dures in Subpart 9.4. The exclusion shall be for the pur-
pose of protecting the Government.

(b) An individual may be excluded for any of the fol-
lowing causes:

(1) Failureto fulfill the obligations under any bond.

(2) Failureto disclose all bond obligations.

(3) Misrepresentation of the value of available assets
or outstanding liabilities.

(4) Any false or misleading statement, signature or
representation on a bond or affidavit of individual sure-
tyship.

(5) Any other cause affecting responsibility as a
surety of such serious and compelling nature as may be
determined to warrant exclusion.

() Anindividua surety excluded pursuant to this sub-
section shall be included on the List of Parties Excluded
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from Federal Procurement and Nonprocurement Programs.
(See9.404.)

(d) Contracting officers shall not accept the bonds of
individual sureties whose names appear on the List of
Parties Excluded from Federal Procurement and
Nonprocurement Programs (see 9.404) unless the acquiring
agency's head or a designee states in writing the com-
pelling reasons justifying acceptance.

(e) Anexclusion of an individual surety under this sub-
section will also preclude such party from acting as a con-
tractor in accordance with Subpart 9.4.

28.204 Alternatives in lieu of corporate or individual
sureties.

(a) Any person required to furnish a bond to the
Government may furnish any of the types of security listed
in 28.204-1 through 28.204-3 instead of a corporate or
individual surety for the bond. When any of those types of
security are deposited, a statement shall be incorporated in
the bond form pledging the security. The contractor shall
execute the bond forms as the principal. Agencies shall
establish safeguards to protect against loss of the security
and shall return the security or its equivalent to the contrac-
tor when the bond obligation has ceased.

(b) Upon written request by any contractor securing a
performance or payment bond by any of the types of secu-
rity listed in 28.204-1 through 28.204-3, the contracting
officer may release a portion of the security only when the
conditions allowing the partial release of lien in 28.203-
5(c) are met. The contractor shall, as a condition of the
partial release, furnish an affidavit agreeing that the release
of such security does not relieve the contractor of its obli-
gations under the bond(s).

(c) The contractor may satisfy a requirement for bond
security by furnishing a combination of the types of securi-
ty listed in 28.204-1 through 28.204-3 or a combination of
bonds supported by these types of security and additional
surety bonds under 28.202 or 28.203. During the period
for which a bond supported by security is required, the
contractor may substitute one type of security listed in
28.204-1 through 28.204-3 for another, or may substitute,
in whole or combination, additional surety bonds under
28.202 or 28.203.

28.204-1 United States bonds or notes.

Any person required to furnish a bond to the Government
has the option, instead of furnishing a surety or sureties on
the bond, of depositing certain United States bonds or notes
in an amount equal at their par value to the
penal sum of the bond (the Act of February 24, 1919 (31
U.S.C. 9303) and Treasury Department Circular No. 154
dated July 1, 1978 (31 CFR Part 225)). In addition, a duly
executed power of attorney and agreement authorizing the
collection or sale of such United States bonds or notes in the
event of default of the principal on the bond shall accompany
the deposited bonds or notes. The contracting officer may (a)
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turn securities over to the finance or other authorized agency
officid, or (b) deposit them with the Treasurer of the United
States, a Federal Reserve Bank (or branch with requisite
facilities), or other depository designated for that purpose by
the Secretary of the Treasury, under procedures prescribed by
the agency concerned and Treasury Department Circular No.
154 (exception: The contracting officer shall deposit all
bonds and notes received in the District of Columbiawith the
Treasurer of the United States).

28.204-2 Certified or cashier's checks, bank drafts,
money orders, or currency.

Any person required to furnish abond has an option to fur-
nish a certified or cashier’s check, bank draft, Post Office
money order, or currency, in an amount equd to the penal sum
of the bond, instead of furnishing surety or sureties on the
bonds. Those furnishing checks, drafts, or money orders shall
draw them to the order of the appropriate Federal agency.

28.204-3 Irrevocable letter of credit (ILC).

(a) Any person required to furnish a bond has the option
to furnish a bond secured by an ILC in an amount equal to
the penal sum required to be secured (see 28.204). A sepa-
rate ILC isrequired for each bond.

(b) The ILC shall be irrevocable, unconditional, expire
only as provided in paragraph (f) of this subsection, and be
issued by an acceptable federally insured financial institu-
tion as provided in paragraph (g) of this subsection. ILCs
over $5 million must be confirmed by another acceptable
financial ingtitution that had letter of credit business of at
least $25 million in the past year.

(c) To draw on the ILC, the contracting officer shall use
the sight draft set forth in the clause at 52.228-14 and pre-
sent it with the ILC to the issuing financia institution or
the confirming financial institution (if any).

(d) If the contractor does not furnish an acceptable
replacement ILC, or other acceptable substitute, at least 30
days before an ILC’s scheduled expiration, the contracting
officer shall immediately draw ontheILC.

(e) If, after the period of performance of a contract
where ILCs are used to support payment bonds, there are
outstanding claims against the payment bond, the contract-
ing officer shall draw on the ILC prior to the expiration
date of the ILC to cover these claims.

(f) Expiration dates shall be established as follows:

(2) If used as a bid guarantee, the ILC should expire
no earlier than 60 days after the close of the bid accep-
tance period.

(2) If used as an alternative to corporate or individual
sureties as security for a performance or payment bond,
the offeror/contractor may submit an ILC to cover the
entire period of performance or an ILC with an initial
expiration date which is a minimum period of one year
from the date of issuance, with a provision which states
that the ILC is automatically extended without amend-
ment for one year from the expiration date, or any future
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expiration date, until the period of performance is com-
pleted. The final expiration date shall be:
(i) For contracts subject to the Miller Act, the later
of —
(A) One year following the expected date of
final payment;
(B) For performance bonds only, until comple-
tion of any warranty period; or
(C) For payment bonds only, until resolution of
al claims filed against the payment bond during
the one-year period following final payment.
(i) For contracts not subject to the Miller Act, the
later of—
(A) 90 days following final payment; or
(B) Until completion of any warranty period
for performance bonds only.

(g) The ILC shall be issued or confirmed by a federal-
ly insured financial institution rated investment grade or
higher.

(1) The offeror/contractor shall provide the contract-
ing officer a credit rating that indicates the financial
institution has the required rating(s) as of the date of
issuance of the ILC.

(2) If the contracting officer learns that a financial
institution’s rating has dropped below the required level,
the contracting officer shall give the contractor 30 days
to substitute an acceptable ILC or shall draw onthe ILC
using the sight draft in paragraph (g) of the clause at
52.228-14.

(h) Additional information on credit rating services and
investment grade ratings, and a copy of the Uniform
Customs and Practice (UCP) for Documentary Credits,
1993 Revision, International Chamber of Commerce
Publication No. 500, is contained within the Office of
Federal Procurement Policy Pamphlet No. 7, Use of
Irrevocable Letters of Credit. This pamphlet may be
obtained by calling the Office of Management and
Budget's publications office at (202) 395-7332.

28.204-4 Contract clause.

Insert the clause at 52.228-14, Irrevocable Letter of
Credit, in solicitations and contracts for services, supplies,
or construction, when a bid guarantee, or performance
bonds, or performance and payment bonds are required.

SUBPART 28.3—INSURANCE

28.301 Policy.

Contractors shall be required to carry insurance under
the following circumstances:

(8)(1) The Government requires any contractor subject
to Cost Accounting Standard (CAS) 416 (48 CFR
9004.416 (Appendix B, FAR looseleaf edition)) to obtain
insurance, by purchase or self-coverage, for the perils to
which the contractor is exposed, except when (i) the
Government, by providing in the contract in accordance

with law, agrees to indemnify the contractor under speci-
fied circumstances or (ii) the contract specifically relieves
the contractor of liability for loss of or damage to
Government property.

(2) The Government reserves the right to disapprove
the purchase of any insurance coverage not in the
Government’s interest.

(3) Allowability of the insurance program’s cost shall
be determined in accordance with the criteriain 31.205-
19.

(b) Contractors, whether or not their contracts are subject
to CAS 416, are required by law and this regulation to pro-
vide insurance for certain types of perils (e.g., workers
compensation). Insurance is mandatory also when commin-
gling of property, type of operation, circumstances of own-
ership, or condition of the contract make it necessary for the
protection of the Government. The minimum amounts of
insurance required by this regulation (see 28.307-2) may
be reduced when a contract is to be performed outside the
United States, its possessions, and Puerto Rico. When more
than one agency is involved, the agency responsible for
review and approval of a contractor’s insurance program
shall coordinate with other interested agencies before acting
on significant insurance matters.

(c) Contractors awarded nonpersonal services contracts
for health care services are required to maintain medical
liahility insurance and indemnify the Government for lia-
bility producing acts or omissions by the contractor, its
employees and agents (see 37.400).

28.302 Notice of cancellation or change.

When the Government requires the contractor to provide
insurance coverage, the policies shall contain an endorse-
ment that any cancellation or material change in the cover-
age adversely affecting the Government’s interest shall not
be effective unless the insurer or the contractor gives writ-
ten notice of cancellation or change as required by the con-
tracting officer. When the coverage is provided by self-
insurance, the contractor shall not change or decrease the
coverage without the administrative contracting officer’s
prior approval (see 28.308(c)).

28.303 Insurance against loss of or damage to

Government property.

When the Government requires or approves insurance to
cover loss of or damage to Government property (see
45.103, Responsibility and liability for Government prop-
erty), it may be provided by specific insurance policies or
by inclusion of the risks in the contractor’s existing poli-
cies. The policies shal disclose the Government’s interest
in the property.

28.304 Risk-pooling arrangements.

Agencies may establish risk-pooling arrangements.
These arrangements are designed to use the services of the
insurance industry for safety engineering and the handling
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of claims at minimum cost to the Government. The agency
responsible shall appoint a single manager or point of con-
tact for each arrangement.

28.305 Overseas workers' compensation and war-
hazard insurance.

(a) “Public-work contract,” as used in this subpart,
means any contract for a fixed improvement or for any
other project, fixed or not, for the public use of the United
States or its allies, involving construction, alteration,
removal, or repair, including projects or operations under
service contracts and projects in connection with the
national defense or with war activities, dredging, harbor
improvements, dams, roadways, and housing, as well as
preparatory and ancillary work in connection therewith at
the site or on the project.

(b) The Defense Base Act (42 U.S.C. 1651, et seq.)
extends the Longshoremen’s and Harbor Workers’
Compensation Act (33 U.S.C. 901) to various classes of
employees working outside the United States, including
those engaged in performing—

(1) Public-work contracts; or
(2) Contracts approved or financed under the Foreign

Assistance Act of 1961 (Pub. L. 87-195) other than (i)

contracts approved or financed by the Development

Loan Fund (unless the Secretary of Labor, acting upon

the recommendation of a department or agency, deter-

mines that such contracts should be covered) or (ii) con-
tracts exclusively for materials or supplies.

(c) When the Defense Base Act applies (see 42 U.S.C.
1651, et seq.) to these employees, the benefits of the
Longshoremen’s and Harbor Workers' Compensation Act
are extended through operation of the War Hazards
Compensation Act (42 U.S.C. 1701, et seq.) to protect the
employees against the risk of war hazards (injury, death,
capture, or detention). When, by means of an insurance
policy or a self-insurance program, the contractor provides
the workers’ compensation coverage required by the
Defense Base Act, the contractor’s employees automatical -
ly receive war-hazard risk protection.

(d) When the agency head recommends a waiver to the
Secretary of Labor, the Secretary may waive the applicabil-
ity of the Defense Base Act to any contract, subcontract,
work location, or classification of employees.

(e) If the Defense Base Act is waived for some or al
of the contractor’'s employees, the benefits of the War
Hazards Compensation Act are automatically
waived with respect to those employees for whom the
Defense Base Act is waived. For those employees,
the contractor shall provide workers' compensation cover-
age against the risk of work injury or death and assume
liability toward the employees and their beneficiaries for
war-hazard injury, death, capture, or detention. The con-
tract shall provide either that the costs of this liability or
the reasonable costs of insurance against this liability shall
be allowed as a cost under the contract.
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28.306 I nsurance under fixed-price contracts.

(a) General. Although the Government is not ordinarily
concerned with the contractor’s insurance coverage if the
contract is a fixed-price contract, in specia circumstances
agencies may specify insurance requirements under fixed-
price contracts. Examples of such circumstances include
the following:

(1) The contractor is, or has a separate opera-
tion, engaged principally in Government work.

(2) Government property isinvolved.

(3) The work is to be performed on a Government
installation.

(4) The Government elects to assume risks for which the
contractor ordinarily obtains commercial insurance.

(b) Work on a Government installation. (1) When the
clause at 52.228-5, Insurance—Work on a Government
Installation, is required to be included in a fixed-price con-
tract by 28.310, the coverage specified in 28.307 is the
minimum insurance required and shall be included in the
contract Schedule or elsewhere in the contract. The con-
tracting officer may require additional coverage and higher
limits.

(2) When the clause at 52.228-5, Insurance—Work

on a Government Installation, is not required by 28.310

but is included because the contracting officer considers

it to be in the Government’s interest to do so, any of the
types of insurance specified in 28.307 may be omitted
or the limits may be lowered, if appropriate.

28.307 Insurance under cost-reimbur sement contracts.

Cost-reimbursement contracts (and subcontracts, if the
terms of the prime contract are extended to the subcontract)
ordinarily require the types of insurance listed in 28.307-2,
with the minimum amounts of liability indicated. (See
28.308 for self-insurance.)

28.307-1 Group insurance plans.

(a) Prior approval requirement. Under cost-reimburse-
ment contracts, before buying insurance under a group
insurance plan, the contractor must submit the plan for
approval, in accordance with agency regulations. Any
change in benefits provided under an approved plan that
can reasonably be expected to increase significantly the
cost to the Government requires similar approval.

(b) Premium refunds or credits. The plan shall provide
for the Government to share in any premium refunds or
credits paid or otherwise allowed to the contractor. In
determining the extent of the Government’s share in any
premium refunds or credits, any specia reserves and other
refunds to which the contractor may be entitled in the
future shall be taken into account.

28.307-2 Liability.

(a) Workers' compensation and employer’s liability.
Contractors are required to comply with applicable Federal
and State workers' compensation and occupational disease
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statutes. If occupational diseases are not compensable
under those statutes, they shall be covered under the
employer’s liability section of the insurance policy, except
when contract operations are so commingled with a con-
tractor’'s commercial operations that it would not be practi-
cal to require this coverage. Employer’s liability coverage
of at least $100,000 shall be required, except in States with
exclusive or monopolistic funds that do not permit work-
ers’ compensation to be written by private carriers. (See
28.305(c) for treatment of contracts subject to the Defense
Base Act.)

(b) General liability. (1) The contracting officer shall
require bodily injury liability insurance coverage written
on the comprehensive form of policy of at least $500,000
per occurrence.

(2) Property damage liability insurance shall be
required only in special circumstances as determined by
the agency.

(c) Automobile liability. The contracting officer shall
require automobile liability insurance written on the com-
prehensive form of policy. The policy shall provide for
bodily injury and property damage liability covering the
operation of all automobiles used in connection with per-
forming the contract. Policies covering automobiles operat-
ed in the United States shall provide coverage of at least
$200,000 per person and $500,000 per occurrence for bodi-
ly injury and $20,000 per occurrence for property damage.
The amount of liability coverage on other policies shall be
commensurate with any legal requirements of the locality
and sufficient to meet normal and customary claims.

(d) Aircraft public and passenger liability. When air-
craft are used in connection with performing the contract,
the contracting officer shall require aircraft public and pas-
senger liability insurance. Coverage shall be at |east
$200,000 per person and $500,000 per occurrence for bodi-
ly injury, other than passenger liability, and $200,000 per
occurrence for property damage. Coverage for passenger
liability bodily injury shall be at least $200,000 multiplied
by the number of seats or passengers, whichever is greater.

(e) Vessdl liability. When contract performance involves
use of vessels, the contracting officer shall require, as
determined by the agency, vessel collision liability and pro-
tection and indemnity liability insurance.

28.308 Sdlf-insurance.

(8) When it is anticipated that 50 percent or more of the
self-insurance costs to be incurred at a segment (see
31.001) of a contractor’s business will be allocable to
negotiated Government contracts, and the self-insurance
costs at the segment for the contractor’s fiscal year are
expected to be $200,000 or more, the contractor shall sub-
mit, in writing, information on its proposed self-insurance
program to the administrative contracting officer and
obtain that official’s approval of the program. The submis-

sion shall be by segment or segments of the contractor’s
business to which the program applies and shall include—

(1) A complete description of the program, including
any resolution of the board of directors authorizing and
adopting coverage, including types of risks, limits of
coverage, assignments of safety and loss control, and
legal service responsibilities;

(2) If available, the corporate insurance manual and
organization chart detailing fiscal responsibilities for
insurance;

(3) The terms regarding insurance coverage for any
Government property;

(4) The contractor’s latest financial statements;

(5) Any self-insurance feasibility studies or insurance
market surveys reporting comparative alternatives;

(6) Loss history, premiums history, and industry
ratios;

(7) A formula for establishing reserves, including
percentage variations between losses paid and |osses
reserved;

(8) Claims administration policy, practices, and pro-
cedures;

(9) The method of calculating the projected average
loss; and

(10) A disclosure of all captive insurance company
and reinsurance agreements, including methods of com-
puting cost.

(b) Programs of self-insurance covering a contractor’s
insurable risks, including the deductible portion of pur-
chased insurance, may be approved when examination of a
program indicates that its application is in the
Government’s interest. Agencies shall not approve a pro-
gram of self-insurance for workers' compensation in a
jurisdiction where workers' compensation does not com-
pletely cover the employer’s liability to employees, unless
the contractor—

(1) Maintains an approved program of self-insurance
for any employer’sliability not so covered; or

(2) Shows that the combined cost to the Government
of self-insurance for workers' compensation and com-
mercial insurance for employer’s liability will not
exceed the cost of covering both kinds of risk by com-
mercial insurance.

(c) Once the administrative contracting officer has
approved a program, the contractor must submit to that
official for approval any major proposed changes to the
program. Any program approval may be withdrawn if a
contracting officer finds that either (1) any part of a pro-
gram does not comply with the requirements of this subpart
and/or the criteria at 31.205-19 or (2) conditions or situa-
tions existing at the time of approval that were a basis for
original approval of the program have changed to the
extent that a program change is necessary.

(d) To qualify for a self-insurance program, a contractor
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must demonstrate ability to sustain the potential losses
involved. In making the determination, the contracting offi-
cer shall consider the following factors:

(1) The soundness of the contractor’s financial condi-
tion, including available lines of credit.

(2) The geographic dispersion of assets, so that the
potential of a single loss depleting all the assets is
unlikely.

(3) The history of previous losses, including frequen-
cy of occurrence and the financial impact of each loss.

(4) The type and magnitude of risk, such as minor
coverage for the deductible portion of purchased insur-
ance or major coverage for hazardous risks.

(5) The contractor’s compliance with Federal and
State laws and regulations.

(e) Agencies shall not approve a program of self-insur-
ance for catastrophic risks (e.g., see 50.403, Special proce-
dures for unusually hazardous or nuclear risks). Should
performance of Government contracts create the risk of
catastrophic losses, the Government may, to the extent
authorized by law, agree to indemnify the contractor or rec-
ognize an appropriate share of premiums for purchased
insurance, or both.

(f) Self-insurance programs to protect a contractor
against the costs of correcting its own defects in materials
or workmanship shall not be approved. For these purposes,
normal rework estimates and warranty costs will not be
considered self-insurance.

28.309 Contract clauses for workers' compensation
insurance.

(a) The contracting officer shall insert the clause at
52.228-3, Workers' Compensation Insurance (Defense
Base Act), in solicitations and contracts when the Defense
Base Act applies (see 28.305) and—

(1) The contract will be a public-work contract per-
formed outside the United States; or
(2) The contract will be approved or financed under

the Foreign Assistance Act of 1961 (Pub. L. 87-195)

and is not excluded by 28.305(b)(2).

(b) The contracting officer shall insert the clause at
52.228-4, Worker's Compensation and War-Hazard
Insurance Overseas, in solicitations and contracts when
the contract will be a public-work contract performed
outside the United States and the Secretary of Labor
waives the applicability of the Defense Base Act (see
28.305(d)).

28.310 Contract clause for work on a Government
installation.

(@) The contracting officer shall insert the clause at
52.228-5, Insurance—Work on a Government Installation,
in solicitations and contracts when a fixed-price contract is
contemplated, the contract amount is expected to exceed
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the simplified acquisition threshold, and the contract will
require work on a Government installation, unless—

(1) Only a small amount of work is required on the
Government installation (e.g., a few brief visits per
month); or

(2) All work on the Government installation is to be
performed outside the United States, its possessions, and
Puerto Rico.

(b) The contracting officer may insert the clause at
52.228-5 in solicitations and contracts described in para-
graphs (a)(1) and (2) of this section if it isin the
Government’sinterest to do so.

28.311 Solicitation provision and contract clause on
liability insurance under cost-reimbursement
contracts.

28.311-1 Contract clause.

In accordance with agency acquisition regulations, the
contracting officer shall insert the clause at 52.228-7,
Insurance—L iability to Third Persons, in solicitations and
contracts, other than those for construction contracts and
those for architect-engineer services, when a cost-reim-
bursement contract is contemplated.

28.311-2 Agency solicitation provisions and contract
clauses.
Agencies may prescribe their own solicitation provi-
sions and contract clauses to implement the basic policies
contained in this Subpart 28.3.

28.312 Contract clause for insurance of leased motor
vehicles.

The contracting officer shall insert the clause at
52.228-8, Liability and Insurance—L eased Motor Vehicles,
in solicitations and contracts for the leasing of motor vehi-
cles (see Subpart 8.11).

28.313 Contract clauses for insurance of transportation
or transportation-related services.

(a) The contracting officer shall insert the clause at
52.228-9, Cargo Insurance, in solicitations and contracts
for transportation or for transportation-related services,
except when freight is shipped under rates subject to
released or declared value.

(b) The contracting officer shall insert a clause substan-
tially the same as that at 52.228-10, Vehicular and General
Public Liability Insurance, in solicitations and contracts for
transportation or for transportation-related services when
the contracting officer determines that vehicular liability or
genera public liability insurance required by law is not
sufficient.



